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IN THE UNITED STATES DISTRICT COURT ENTERCE[? Texas

FOR THE SOUTHERN DISTRICT OF TEXAS JUN 2 9 2005
HOUSTON DIVISION
< Michasl N. Milby, Clerk of Coage
IN RE ENRON CORPORATION f
SECURITIES LITIGATION : MDL Docket No. 1446

This Document Relates To:

MARK NEWBY, et al., Individually and

On Behalf of All Others Similarly Situated, : Civil Action No. H-01-3624
: (Consolidated)
Plaintiffs,
CLASS ACTION

ENRON CORP,, et al.,

Defendants.

THE REGENTS OF THE UNIVERSITY OF
CALIFORNIA, et al., Individually and On
Behalf of All Others Similarly Situated,
Plaintiffs,
V.

KENNETH L. LAY, et al.,,

Defendants.

AGREED STIPULATION AND ORDER RESOLVING LEAD PLAINTIFF’S MOTION
AND REQUEST FOR EXPEDITED CONSIDERATION FOR AN ORDER THAT
CERTAIN BANK DEFENDANTS WAIVE THEIR PURPORTED ADVICE OF
COUNSEL DEFENSE OR PRODUCE DISCOVERY (NO. 3102)

WHEREAS, on May 20, 2005, Lead Plaintiff The Regents of the University of

California (“Lead Plaintiff”) filed under seal a Motion for an Order That Certain Bank



Defendants Waive Their Purported Advice of Counsel Defense or Produce Discovery (“Advice-
of-Counsel Motion”);

WHEREAS, on May 24, 2005, Credit Suisse First Boston LLC (formerly known
as Credit Suisse First Boston Corporation), Credit Suisse First Boston (USA), Inc., Pershing
LLC (formerly known as Donaldson, Lufkin & Jenrette Securities Corporation), JPMorgan
Chase & Co., J.P. Morgan Securities Inc., JPMorgan Chase Bank, N.A., Canadian Imperial Bank
of Commerce, CIBC World Markets Corp. (formerly known as CIBC Oppenheimer Corp.),
CIBC World Markets plc, Merrill Lynch & Co., Inc., and Merrill Lynch, Pierce, Fenner & Smith
Incorporated (collectively, for purposes of this Stipulation and Order, “Bank Defendants™) filed a
Response to Lead Plaintiff’s Motion and Request for Expedited Consideration of Its Motion for
an Order That Certain Bank Defendants Waive Their Purported Advice of Counsel Defense Or
Produce Discovery;

WHEREAS, by separate orders dated May 24, 2005, the Court granted Lead
Plaintiff’s motion to file the Advice-of-Counsel Motion under seal and ordered that all responses
to Lead Plaintiff’s request for expedited consideration be filed no later than June 1, 2005;

WHEREAS, on May 26, 2005, the American National, Westboro Properties and
Ravenswood/Whitewood Plaintiffs filed Support for Lead Plaintiffs’ Motion for Expedited
Consideration; and

WHEREAS, the Bank Defendants have met and conferred with Lead Plaintiff,
and the parties wish to resolve the issues raised in the Advice-of-Counsel Motion;

IT IS HEREBY STIPULATED, CONSENTED TO AND AGREED, by and
among counsel for the parties herein, and it is hereby ORDERED by the Court that:

1. Each Bank Defendant will advise Lead Plaintiff in writing on or before
June 30, 2005, of any aspect of a transaction or subject matter of allegations contained in the
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First Amended Consolidated Complaint for Violation of the Securities Laws, filed by Lead
Plaintiff on May 14, 2003 (“the Complaint™) for which it intends to assert as a defense reliance
on the advice of its own counsel. The subject matters in the Complaint on which each Bank
Defendant will advise include but are not limited to allegations made against a Bank Defendant
with respect to a particular transaction, creation of or involvement with a special purpose vehicle,
and the use of Chinese Walls.

2. In the interest of identifying the universe of transactions or allegations at
issue, Lead Plaintiff shall make any requests for clarification within seven business days of
receiving written notice from a Bank Defendant of any aspect(s) of a transaction or subject
matter of allegations contained in the Complaint for which it intends to assert as a defense
reliance on the advice of its own counsel in accordance with Stipulation No. 1. Lead Plaintiff
and the Bank Defendants agree to confer promptly on any such request.

3. Each Bank Defendant agrees not to assert as a defense reliance on advice
of its own counsel for any aspect of a transaction or subject matter of allegations in the
Complaint with respect to which the defense is not asserted in accordance with the above.

4. Each Bank Defendant shall begin production of all communications
previously withheld on the basis of attorney-client privilege for which the privilege has been
waived through assertion of reliance on advice of its own counsel, on a rolling basis on or before
July 15, 2005, with such production to be completed on or before August 15, 2005. The
production shall include overnight carrier delivery directly to counsel for Lead Plaintiff of CDs
or DVDs containing files of the documents produced. In the event that a Bank Defendant in
good faith is unable to complete production on or before August 15, 2005, Lead Plaintiff agrees
to engage in good-faith discussions conceming the date by which such production must be

completed.



5. Each Bank Defendant intending to assert as a defense reliance on the
advice of its own counsel shall supplement in a substantive manner its responses to Lead
Plaintiff’s interrogatories concerning the advice-of-counsel defense—including (but not limited
to) identification of lawyers and law firms whose advice was relied upon, as well as information
supplied to and advice received from such lawyers and law firms—on or before July 15, 2005, as
set forth below:

a. Interrogatory Nos. 9 and 10 in Lead Plaintiff’s First Set of
Interrogatories to Defendants Credit Suisse First Boston LLC (formerly known as Credit Suisse
First Boston Corporation), Credit Suisse First Boston (USA), Inc., Pershing LLC (formerly
known as Donaldson, Lufkin & Jenrette Securities Corporation).

b. Interrogatory Nos. 9 and 10 in Lead Plaintiff’s First Set of
Interrogatories to Defendants J.P. Morgan Chase & Co., JP Morgan Chase Bank, and JP Morgan
Securities Inc.

c. Interrogatory Nos. 9 and 10 in Lead Plaintiff’s First Set of
Interrogatories to Defendants Merrill Lynch & Co, Inc. and Merrill Lynch, Pierce, Fenner &
Smith, Inc.

d. Interrogatory Nos. 8 and 9 in Lead Plaintiff’s First Set of
Interrogatories to Defendants Canadian Imperial Bank of Commerce, CIBC World Markets
Corp., CIBC World Markets plc and CIBC Oppenheimer Corp.

By agreeing to supplement their responses to the interrogatories as set
forth above, the Bank Defendants do not waive any existing objections or their right to
supplement their objections to the interrogatories in question.

6. The Bank Defendants agree that witnesses whose depositions commence
on or after June 30, 2005, pursuant to the Deposition Protocol Order entered by the Court on

4



March 11, 2004 (as subsequently amended), shall be subject to questioning concerning advice of
counsel on any transaction for which a Bank Defendant has indicated, in accordance with the
above, its intention to rely on advice of its own counsel as a defense. The Bank Defendants
agree not to instruct these witnesses not to answer on the basis of privilege, to the extent
privilege has been waived in accordance with the above.

7. In view of the foregoing, Lead Plaintiff hereby withdraws its Advice-of-
Counsel Motion without prejudice to refiling.

Dated: June 17, 2005
Respectfully submitted,

Byzziq/ln-—z_ﬂ— i’) F A S T -
Lawrence D. Finder

Texas Bar No. 07007200

Odean L. Volker

Texas Bar No. 20607715
HAYNES AND BOONE, LLP
1221 McKinney Street, Suite 2100
Houston, Texas 77010

Telephone: (713) 547-2000
Facsimile: (713) 547-2600




OF COUNSEL:

Richard W. Clary

Julie A. North

Darin P. McAtee

CRAVATH, SWAINE & MOORE LLP
Worldwide Plaza

825 Eighth Avenue

New York, New York 10019-7475
Telephone: (212) 474-1000

Facsimile: (212) 474-3700

George W. Bramblett, Jr.
Texas Bar No. 02867000

Noel M.B. Hensley

Texas Bar No. 09491400
HAYNES AND BOONE, LLP
901 Main Street, Suite 3100
Dallas, Texas 75202-3789
Telephone: (214) 651-5000
Facsimile: (214) 651-5940

ATTORNEYS FOR CREDIT SUISSE FIRST
BOSTON (USA), INC., CREDIT SUISSE FIRST
BOSTON LLC (F/K/A CREDIT SUISSE FIRST
BOSTON CORP.), AND PERSHING LLC (F/K/A
DONALDSON, LUFKIN & JENRETTE
SECURITIES CORPORATION)



Richard Warren Mithoff
Attorney-in-Charge
Texas Bar No. 14228500
S.D. Tex. Bar No. 2102
Janie L. Jordan

Texas Bar No. 11012700
S.D. Tex. Bar No. 17407
MITHOFF LAW FIRM

One Allen Center, Penthouse
500 Dallas Street, Suite 3450
Houston, Texas 77002
Telephone: (713) 654-1122
Facsimile: (713) 739-8085

Charles A. Gall

Texas Bar No. 07281500

S.D. Tex. Bar No. 11017
James W. Bowen

Texas Bar No. 02723305

S.D. Tex. Bar No. 16337
JENKENS & GILCHRIST,

A PROFESSIONAL CORPORATION
1445 Ross Avenue, Suite 3200
Dallas, Texas 75202-2799
Telephone: (214) 855-4500
Facsimile: (214) 855-4300

OF COUNSEL:

Thomas C. Rice

Bruce D. Angiolilio

David J. Woll

Jonathan K. Youngwood

SIMPSON THACHER & BARTLETT LLP
425 Lexington Avenue

New York, New York 10017-3954
Telephone: (212) 455-2000

Facsimile: (212) 455-2502

ATTORNEYS FOR JPMORGAN CHASE & CO.,
J.P. MORGAN SECURITIES INC., AND
JPMORGAN CHASE BANK, N.A.



Drew Neville, Jr.
B.J. Rothbaum
Charles E. Geister 111

HARTZOG CONGER CASON & NEVILLE
1600 Bank of Oklahoma Plaza

201 Robert S. Kerr Avenue

Oklahoma City, Oklahoma 73102

Telephone: (405) 235-7000

Facsimile: (405) 996-3403

ATTORNEYS FOR CANADIAN IMPERIAL
BANK OF COMMERCE, CIBC WORLD
MARKETS PLC, AND CIBC WORLD
MARKETS CORP.
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Taylor M. Hicks

Texas Bar No. 09585000
Southern District 1.D. No. 3079
Stephen M. Loftin

Texas Bar No. 12489510
Southern District I.D. No. 12676
HICKS THOMAS & LILIENSTERN, LLP
700 Louisiana, Suite 1700
Houston, Texas 77002
Telephone: (713) 547-9100
Facsimile: (713) 547-9150

OF COUNSEL.:

Herbert S. Washer

Adam S. Hakki

SHEARMAN & STERLING LLP
599 Lexington Avenue

New York, New York 10022
Telephone: (212) 848-4000
Facsimile: (212) 848-7179

ATTORNEYS FOR MERRILL LYNCH & CO.,
INC. AND MERRILL LYNCH, PIERCE,
FENNER & SMITH INCORPORATED



LERACH COUGHLIN STOIA GELLER
RUDMAN & ROBBINS LLP

WILLIAM S. LERACH

DARREN J. ROBBINS

HELEN J. HODGES

BYRON S. GEORGIOU

JAMES 1. JACONETTE

MICHELLE M. CICCARELLI

JAMES R. HAIL

ANNE L. BOX

JOHN A. LOWTHER

ALEXANDRA S. BERNAY

MATTHEW P. SIBEN

ROBERT R. HENSSLER, JR.

401 B Street, Suite 1600
San Diego, CA 92101
Telephone: 619/231-1058

LERACH COUGHLIN STOIA GELLER RUDMAN &
ROBBINS LLP

REGINA M. AMES

KATHERINE C. SPLAN

9601 Wilshire Blvd., Suite 510

Los Angeles, CA 90210

Telephone: 310/859-3100

310/278-2148 (fax)

LERACH COUGHLIN STOIA GELLER RUDMAN &
ROBBINS LLP

G. PAUL HOWES

JERRILYN HARDAWAY

Texas Bar No. 00788770

Federal 1.D. No. 30964

1111 Bagby, Suite 4850

Houston, TX 77002

Telephone: 713/571-0911

Lead Counsel for Plaintiffs
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SCHWARTZ, JUNELL, GREENBERG
& OATHOUT, LLP

ROGER B. GREENBERG

State Bar No. 08390000

Federal 1.D. No. 3932

Two Houston Center

909 Fannin, Suite 2000
Houston, TX 77010
Telephone: 713/752-0017

HOEFFNER & BILEK, LLP
THOMAS E. BILEK

Federal Bar No. 9338

State Bar No. 02313525

1000 Louisiana Street, Suite 1302
Houston, TX 77002

Telephone: 713/227-7720

Attorneys in Charge

BERGER & MONTAGUE, P.C.
SHERRIE R. SAVETT

1622 Locust Street

Philadelphia, PA 19103
Telephone: 215/875-3000

Attorneys for Staro Asset Management
WOLF POPPER LLP

ROBERT C. FINKEL

845 Third Avenue

New York, NY 10022

Telephone: 212/759-4600

Attorneys for Nathaniel Pulsifer
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SCOTT + SCOTT, LLC
DAVID R. SCOTT

NEIL ROTHSTEIN

108 Norwich Avenue
Colchester, CT 06415
Telephone: 860/537-3818

Attorneys for the Archdiocese of Milwaukee
Supporting Fund, Inc.

CUNEO WALDMAN & GILBERT, LLP
JONATHAN W. CUNEO

MICHAEL G. LENETT

317 Massachusetts Avenue, N.E.

Suite 300

Washington, D.C. 20002

Telephone: 202/789-3960

Washington Counsel

A

SIGNED at Houston, Texas this { 7 day of June, 2005.
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MELINDA HARMON
UNITED STATES DISTRICT JUDGE
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